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A Temporary Band-Aid
Pay-to-Play Fees and the 
Extracurricular Crisis in Sports 
and the Arts
BY EVAN D. FIELDMAN

The decrease in funding to school districts by municipali-
ties, state governments, and the federal budget crisis 
present signi!cant challenges to publicly funded sports 

and arts afterschool programs. As superintendents and school 
boards confront systemic !scal challenges, extracurricular pro-
grams often are eliminated before layoffs of faculty, reduction of 
student resources, and postponement of expansion projects. 

In response to the budget crises, a plethora of school districts 
across the country are charging students a pay-to-play fee to 
preserve extracurricular offerings. Currently, school districts in 
33 states charge students pay-to-play fees.1 Examples include:

In Arlington, Massachusetts, a student participating in 
gymnastics is charged $720.2 
In Shannon, New Jersey, a student participating in the jazz 
band is charged $200.3
In White Pine, Nevada, a student participating in after-
school athletics is charged $100 for the !rst high school 
sport participated in during a school year and $50 for the 
second sport.4

These fees beg the following questions: Are pay-to-play fees 
legal? Are pay-to-play fees effective? Are pay-to-play fees a 
long-term solution to solving the extracurricular crisis faced by 
schools, parents, and students? 

This article attempts to answer these questions by providing: 
(1) a survey of legislation and court decisions regarding pay-
to-play fees, (2) policy arguments in support of and in opposi-
tion to pay-to-play fees, (3) a summary of California’s proposed 
landmark legislation regarding pay-to-play fees, (4) a daunting 
prediction for the future of publicly funded sports and arts pro-
grams, and (5) suggestions to preserve extracurricular opportuni-
ties for the next generation.

STATE JURISDICTION
Legacy of San Antonio Independent School District v. Rodriguez

In San Antonio Independent School District v. Rodriguez, 411 
U.S. 1 (1973), the Supreme Court held that there is no funda-
mental right to public education under the Constitution. The 
court, in pertinent part, held that a school !nancing system 
based on local property taxes was not a violation of the Four-
teenth Amendment’s equal protection clause.5 In the case, a 
parent association from Edgewood, Texas, alleged that educa-
tion was a fundamental right under the Constitution, and that a 
disparate distribution of school funding created a wealth-based 
distinction, resulting in a constitutionally suspect class for 
low-income families.6 In a 5–4 decision, the Supreme Court 

held that education was neither “explicitly” nor “implicitly” 
protected in the Constitution, and could not thereby be applied 
to individual states through the Fourteenth Amendment to the 
Constitution.7 As a result, the right to public education became 
the jurisdiction of each state.8

State courts determine whether pay-to-play fees are legal 
based on the interpretation of the state’s education clause and 
relevant case law.9 Pay-to-play fees typically are upheld, unless 
a state court holds that extracurricular activities are within the 
minimum public education standards protected by an individual 
state’s constitution.10  

Majority View
In the majority of states, pay-to-play fees for sports and arts 

programs are legal.11 A select number of states have statutes 
granting local school districts the authority to charge pay-to-
play fees.12 If there is not a statute authorizing fees for enroll-
ment in extracurricular activities, state courts generally will 
evaluate whether extracurricular activities are “necessary” to the 
public education curriculum.13 Most state courts do not con-
sider afterschool activities, such as basketball, band, or drama 
club, as “necessary” because participation is “voluntary” and not 
required for graduation. Necessary student participation, for ex-
ample, would include science, math, or language electives that 
are mandatory for graduation.14

Minority View
A small number of states prohibit pay-to-play fees for extra-

curricular activities. These state courts have held that extracur-
ricular activities for sports and the arts are “integral” to public 
education.15 State courts also have held that extracurricular 
activities involving sports and the arts are “fundamental” to 
public education.16 The California Supreme Court in Hartzell v. 
Connell, 679 P.2d 35 (Cal. 1984), held that afterschool pro-
grams are protected by California’s constitutional provision for 
free education. The California Supreme Court stated that arts, 
athletics, and other extracurricular programs are “integral” to 
public education.17 The court held that “the imposition of fees 
for education extracurricular activities violates the free school 
guarantee [in the State Constitution].”18 Relying on case law in 
other states and going so far as to cite the doctrine of Thomas 
Jefferson and Ralph Waldo Emerson, the court stated extracur-
ricular activities are integral to education because they “encour-
age active participation, promote the development of leadership 
qualities, and instill a spirit of collective endeavor.”19

POLICY BEHIND PLAY-TO-PLAY FEES
Bene!ts of Pay-to-Play Fees

By charging a pay-to-play fee, school districts contend they 
enable students’ participation in afterschool programs. School 
districts argue that a pay-to-play fee is an acceptable alternative 
to the elimination of an entire afterschool program.20 Admin-
istrators and school boards maintain that a stream of funding 
outside federal and state allocations is necessary to preserve 
afterschool offerings.

School districts also purport that charging students differ-
ent fees based on the speci!c activity is more equitable than a 
no-fee system. Pay-to-play fees often allot a higher charge to a 
student participating in a more expensive activity. Parents, for 



2  Published in Entertainment & Sports Lawyer, Volume 29, Number 3, Fall 2011. © 2011 by the American Bar Association. Reproduced with permission. All rights 
reserved. This information or any portion thereof may not be copied or disseminated in any form or by any means or stored in an electronic database or retrieval system 
without the express written consent of the American Bar Association.

example, may ask why a member of the chess club should have 
to carry the burden of costs associated with operating a lacrosse 
program. A high school lacrosse program requires payments for 
uniforms, equipment, !eld maintenance, referee costs, and a 
coaching staff, while chess club merely requires the assistance of 
a faculty advisor and reserving space.

In response to concerns about escalating costs, many 
schools permit a fee waiver if students and their families 
cannot afford pay-to-play fees.21 The fee waiver may cover a 
portion or the entire cost of the mandated pay-to-play fee. 
The fee waiver permits school districts to collect the neces-
sary amount of fees to operate the programs by charging those 
families most capable of paying.22

Drawbacks of Pay-to-Play Fees
Despite the aforementioned bene!ts of pay-to-play fees, a 

growing number of parents, scholars, and public of!cials oppose 
pay-to-play fees.

Pay-to-play fees typically cover only a minimal percentage 
of a school’s budget. Therefore, the amount that families are 
required to pay is not a comprehensive solution to the budget 
crisis. As state and federal funding decreases, schools may begin 
to rely on pay-to-play fees. Currently, pay-to-play fees are only 
a small stream of revenue, but without legislative limitations, 
school districts may become dependent upon pay-to-play fees 
and look to families as a signi!cant source of funding.23

Fee waivers are not offered in every school district, so stu-
dents who cannot afford pay-to-play fees may not participate in 
sports and arts programs. This predicament exacerbates chal-
lenges facing underserved communities. Families who cannot 
afford pay-to-play fees will need child supervision the most 
during the workday as both parents are in the workforce, and 
community concerns regarding teen crime increase.

When pay-to-play fees are instituted, equality issues arise for 
students in the same school district.24 Two students attending 
the same school may have different afterschool opportunities be-
cause of the pricing of each activity. Because college admission 
of!ces prefer certain extracurricular activities on an applicant’s 
resume, the implications of equitable afterschool choices are 
monumental to a high school graduate.

CALIFORNIA’S PROPOSED LANDMARK LEGISLATION
In September 2010, the ACLU of Northern California, 

ACLU/SC, and ACLU of San Diego & Imperial Counties 
!led a class action lawsuit against the state of California.25  The 
ACLU alleged at least 30 schools in California charged pub-
lic school student fees for extracurricular activities and other 
school-related operations.26  In the lawsuit, the ACLU claimed 
the fees were in violation of the California Constitution, and 
the California Supreme Court decision in Hartzell v. Connell 
(prohibiting fees for school-af!liated sports and arts programs).27

In a settlement to the lawsuit, the state agreed to send letters 
to every public school district and charter school operator in 
the state explaining the settlement, encouraging them to review 
their fees, and create legislation to curb fees.28 As a result, the 
State Assembly drafted AB 165. AB 165 declares it illegal for 
schools to require students to pay for books, lab equipment, and 
art supplies, among other fees, and prohibits pay-to-play fees as 
a prerequisite for joining sports teams, afterschool art programs, 

or extracurricular clubs. AB 165 also establishes a monitoring 
system so the only mechanism of enforcement is not merely a 
student’s lawsuit. On June 2, 2011, the California State As-
sembly approved AB 165 with an overwhelming majority of 
50–17.29 The California State Senate also passed AB 165 with 
a 23–15 vote,30 yet California Governor Jerry Brown vetoed the 
bill on October 8, 2011.31 Governor Brown disavowed AB 165 
because it “goes too far” by obligating schools to comply with 
strict complaint and auditing procedures.32

DAUNTING PREDICTION 
The future of publicly funded sports and arts programs is not 

promising. In Kansas, for example, Governor Sam Brownback 
signed legislation that eliminated state funding for arts pro-
grams.33 The bill results in no budget, no staff, and no of!ces for 
the state arts agency, the Kansas Arts Commission.34 Beyond 
the Sunbelt, New Hampshire, Texas, and Washington also have 
introduced legislation to eliminate state arts agencies.35 In New 
Jersey, the state legislature already has reduced funding for after-
school programs that is predicted to result in more than 11,000 
students losing access to extracurricular programs and 1,100 staff 
workers losing their jobs. More cuts are expected.36

In addition to states, cities and counties across the country 
are proposing eliminating programs and laying off extracurricu-
lar staff at an unprecedented rate.37 The Chicago Public Schools 
!nancial team released a budget that would result in an $87 
million cut to the school district, and result in the elimination 
of mentoring programs for at-risk students; extracurricular math, 
science, and technology clubs; and other afterschool programs.38 
In the county of Missoula, Montana, the area’s premier after-
school program was eliminated from two Missoula County 
schools due to federal budget cuts.39 Federal funding decreased 
by $200,000 (more than 25 percent of the program’s annual 
$700,000 budget), and as a result, ended afterschool arts and 
recreation opportunities for nearly 500 students.40

According to the most recent comprehensive study on after-
school programs conducted in 2009, parents of 18.5 million chil-
dren who are not currently participating in afterschool programs 
say they would enroll their children if a program were available 
to them—an increase of 30 percent from 2004.41 This increase 
of 3.2 million students looking for available afterschool programs 
illustrates that the extracurricular crisis faces all states and cities.42

The implications of this data expose challenges facing 
communities. Currently, only 15 percent of America’s approxi-
mately 60 million children participate in afterschool programs.43 
Afterschool hours are the peak time for juvenile crime and 
experimentation with drugs and alcohol. Teenagers who are 
unsupervised during afterschool hours are 37 percent more likely 
to become teen parents, and teenagers are three times more 
likely to skip classes without extracurricular programs.44 Based 
on these statistics, do we really want pay-to-play fees as a barrier 
to entry for afterschool programs?

In order to preserve publicly funded athletic and arts pro-
grams, states and local municipalities should develop best prac-
tices to solve the extracurricular crisis and cease !ghting for the 
few drips of funding from the federal government faucet.

SUGGESTIONS
Potential solutions to address the extracurricular crisis may 
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involve tax incentives, effective regulation of pay-to-play fees, 
and creative partnerships between private and public entities.

Tax Incentives
Our neighbors to the north in Canada crafted an effective 

tax credit system with regards to extracurricular activities. 
In Ontario, parents who pay for their children’s afterschool 
programs may claim up to $509 in eligible expenses and get 
up to $51 back for each child under age 16.45 Eligible expenses 
include: registration and membership fees; fees paid to cover the 
costs of uniforms; equipment used in common; renting facilities; 
referees and judges; incidental supplies such as trophies; and 
administration and instructions. Ineligible expenses are: accom-
modations; travel, food, and beverages; purchase or rental of 
equipment for exclusive personal use; fees charged for programs 
that are part of a school’s curriculum; and any amounts paid to 
the individual’s spouse or common law partner and to anyone 
under 18 years of age.46 This tax credit is estimated to provide 
$75 million each year to assist with the costs of enrolling chil-
dren in extracurricular activities and to bene!t over 1.8 million 
children.47

In Arizona, an individual may claim a credit for making con-
tributions or paying fees to a public school for support of extracur-
ricular activities.48 For single taxpayers or heads of household, the 
credit cannot exceed $200, and for married taxpayers that !le 
a joint return, the credit cannot exceed $400.49 Arizona de!nes 
extracurricular activities as including, but not limited to, “use of 
band uniforms, use of equipment or uniforms for varsity athletics, 
use of scienti!c laboratory equipment or materials, or in-state or 
out-of-state trips that are solely for competitive events. Extracur-
ricular activities do not include any senior trips or events that are 
recreational, amusement or tourist activities.”50

The tax incentives implemented in Arizona and Ontario, 
Canada, provide a viable !rst call of action that both state govern-
ments and families may take in addressing the extracurricular crisis.

Regulation of Pay-to-Play Fees
State legislatures may want to propose legislation modeled 

after California’s AB 165 to ban pay-to-play fees, but include more 
stringent regulations governing donations to afterschool programs. 
California’s bill explicitly delineates the prohibition of pay-to-play 
fees, but neglects to adequately regulate the fundraising elements.

Fundraising for individual afterschool programs presents issues 
related to equity and diversion. Probable scenarios that result from 
private fundraising include: (1) a student participating in one 
activity may receive different funding from a student participating 
in another activity (e.g., the men’s golf team receives more fund-
ing than the women’s basketball team); (2) afterschool programs 
at an elementary school in an af"uent neighborhood may receive 
a disproportionate amount of private funding than afterschool 
programs at an underserved elementary school in the same school 
district; and (3) school administrators may divert public funds 
originally allotted to afterschool programs into in-school opera-
tions after receiving a surplus of expected private donations.

Potential pay-to-play legislation may want to include the fol-
lowing provisions regulating donations:

Donors are prohibited from earmarking donations to 
speci!c activities.

Donations for afterschool programs are school district 
wide and not for speci!c schools within the district.
Funding originally intended for afterschool programs may 
not be diverted to in-school programs.

Creative Partnerships
Beyond searching for a solution from local governments or re-

lying on private donations, communities should consider creating 
strategic relationships with corporations, nonpro!t organizations, 
and religious institutions to address the extracurricular crisis.

Corporations present: (1) sponsorship opportunities of teams, 
space, and events;  
(2) business acumen to administer scalable, safe, and ef!cient 
programming to thousands of participants on a daily basis; and 
(3) resources for transportation, materials, and logistics. Corpo-
rations achieved major inroads during school hours with charter 
schools across the country, and corporations have the potential 
to replicate this success with afterschool programs.

Nonpro!t organizations are able to administer afterschool 
programs without the administrative burden of school-operated 
programs. Often these nonpro!t organizations provide free and 
dynamic extracurricular programming to underserved students. 
School boards, parent-teacher associations, and superintendents 
should actively promote afterschool opportunities in their com-
munity to students, parents, and teachers.

Religious institutions provide insight into the community, 
trusted channels into neighborhood leadership, and potential 
space for programming. Although shared public funding presents 
legal implications, school administrators should look to team 
with pillars in the community for student opportunities.

CONCLUSION
If pay-to-play fees increase and spread, the extracurricular crisis 

will permeate afterschool programs. Students who can afford the 
fees will play, and youth who need engagement after school the 
most are those who will be denied the right to participate. As a 
result, pay-to-play fees are only a temporary solution to a systemic 
crisis. Leaders in education, social policy, and youth advocacy must 
look towards the future, be creative, and discover opportunities in 
the afterschool space.

The next generation already faces looming concerns regard-
ing affordability of secondary education, job prospects, and 
standards of living. As privileged members of the previous gen-
eration who joined character building sports teams and attended 
inspiring art lessons all at no cost, we have an obligation to craft 
effective legislation, develop strategic partnerships, and ensure 
today’s students have the same opportunities after school as us. 
Now is the moment to rip off the band-aid of pay-to-play, end 
the budget hemorrhage, and develop a sustainable solution to 
the extracurricular enigma. !
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